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Patient caught breastfeeding and instructed ==
to stop: an empirical ethics study on marijuana
and lactation

Marielle S. Gross', Margot Le Neveu?, Kara A. Milliken®"® and Mary Catherine Beach*

Abstract

Background: The US guidelines recommend avoiding marijuana during breastfeeding given concerns about infant’s
neurodevelopment. In this setting, some physicians and hospitals recommend against or prohibit breastfeeding
when marijuana use is detected during pregnancy. However, breastfeeding is beneficial for infants and women, and
stigmatization of substance use in pregnancy has been historically linked to punitive approaches with a dispropor-
tionate impact on minority populations. We advance an empirically informed ethical analysis of this issue.

Methods: First, we performed a retrospective cross-sectional qualitative study of prenatal and postpartum records
from a random sample of 150 women delivered in an academic hospital system in 2017 to provide evidence and con-
text regarding breastfeeding management in relation to marijuana use. We then perform a scoping literature review
on infant risks from breastmilk marijuana exposure and risks associated with not breastfeeding for infants and women.
Finally, we analyze this issue vis-a-vis ethical principles of beneficence, autonomy, and justice.

Results: (1) Medical records reveal punitive language pertaining to the medicinal use of marijuana in pregnancy and
misinterpretation of national guidelines, e.g., “patient caught breastfeeding and instructed to stop.

(2) Though there are plausible neurodevelopmental harms from breastmilk exposure to THC, evidence of infant
effects from breastmilk exposure to marijuana is limited and largely confounded by concomitant pregnancy exposure
and undisclosed exposures. By contrast, health benefits of breastfeeding for women and infants are well-established,
as are harms of forgoing breastfeeding.

(3) Discouraging breastfeeding for women with marijuana use in pregnancy contradicts beneficence, as it neglects
women’s health considerations and incorrectly assumes that risks exceed benefits for infants. Restrictive hospital prac-
tices (e.g., withholding lactation support) compromise maternal autonomy and exploit power asymmetry between
birthing persons and institutions, particularly when compulsory toxicology screening prompts child welfare investiga-
tions. Finally, recommending against breastfeeding during prenatal care and imposing restrictions during postpartum
hospitalization may exacerbate racial disparities in breastfeeding and related health outcomes.

Conclusions: Policy interpretations which discourage rather than encourage breastfeeding among women who use

of marijuana may cause net harm, compromise autonomy, and disproportionately threaten health and wellbeing of
underserved women and infants.
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Background

The legalization of medical and recreational marijuana
across the USA and the rising utilization of other cannab-
inoid derivatives has corresponded with evolving percep-
tions of safety, increasing potency, and widespread access
to the once-illicit substance. Pregnant and breastfeeding
populations are no exception. National surveillance data
found roughly 5% of pregnant women reported use in the
past month—over a 60% increase in the prior decade—
with the highest rates among young, urban, and low-
income individuals (National Survey on Drugs Use and
Health n.d.,; Crume et al. 2018; Ryan et al. 2018; Jarlenski
et al. 2017). Data regarding the prevalence of marijuana
use while breastfeeding is relatively scant, but appears
consistent with the 5% rate in pregnancy (Crume et al.
2018).

The American Academy of Pediatrics (AAP) recom-
mends breastfeeding and human milk as the normative
standards for infant feeding given substantial evidence
of health and psychosocial benefits (Policy Statement:
breastfeeding and the use of human milk 2012). The US
professional guidelines (Table 1) recommend avoiding
marijuana during breastfeeding. Both the American Col-
lege of Obstetricians and Gynecologists (ACOG) and
the AAP acknowledge the paucity of data to assess the
effects of marijuana exposure on infants during breast-
feeding (Policy Statement: breastfeeding and the use of
human milk 2012; Ryan et al. 2018; Marijuana Use Dur-
ing Pregnancy and Lactaqtion 2017). The Centers for
Disease Control (CDC) acknowledges the risk of expos-
ing the neonate to chemicals through breastfeeding, and
the Academy of Breastfeeding Medicine cites concerns
specifically regarding infants’ long-term neurobehavioral

development (Reece-Stremtan and Marinelli 2015; Mar-
ijjuana 2021). While it is difficult to isolate the effect of
marijuana on infants through breastmilk alone, one sys-
tematic review of six studies found marijuana exposure in
breastmilk to be associated with decreased motor devel-
opment in infants at 1 year (Seabrook et al. 2017). In our
experience, concerns about infant exposure to marijuana
metabolites in breastmilk may prompt clinicians to dis-
courage or prohibit breastfeeding for those whose mari-
juana use was detected in pregnancy.

Considering the background of racial disparities (Racial
and ethnic disparities in obstetrics and gynecology 2015;
A tale of two countries: racially targeted arrests in the era
of marijuana reform 2020) in maternal and infant health
and relevant history of criminalization (A tale of two
countries: racially targeted arrests in the era of marijuana
reform 2020; Stone 2015) of substance use in pregnancy,
we question whether practices regarding breastfeeding
for those with marijuana use may exacerbate these harm-
ful trends. We first perform a qualitative analysis of a ran-
dom sample of prenatal records to illuminate instances of
restricting breastfeeding for individuals with marijuana
use in pregnancy. Then, we perform a scoping literature
review of the evidence basis of current recommenda-
tions. Finally, we perform an empirically informed ethi-
cal analysis of practice regarding obligations to promote
beneficence, autonomy, and justice.

Methods

After Institutional Review Board approval, we performed
a retrospective cross-sectional mixed-methods analysis.
We reviewed prenatal and postpartum records from 150
randomly selected individuals who gave birth within an

Table 1 National guidelines for breastfeeding in the setting of marijuana

Organization

Representative quote summarizing policy

Centers for Disease Control and Prevention (Marijuana 2021)

American College of Obstetricians and Gynecologists (Marijuana Use
During Pregnancy and Lactaqgtion 2017)

American Academy of Pediatrics (Policy Statement: breastfeeding and
the use of human milk 2012; Ryan et al. 2018)

Academy of Breastfeeding Medicine (Reece-Stremtan and Marinelli 2015)

Using marijuana while breastfeeding can allow harmful chemicals to pass
from the mother to the infant through breastmilk or secondhand smoke
exposure. To limit potential risk to the infant, breastfeeding mothers who
use marijuana should be encouraged to abstain from or significantly reduce
marijuana use.

There are insufficient data to evaluate the effects of marijuana use on infants
during lactation and breastfeeding, and in the absence of such data, mari-
juana use is discouraged.

Present data are insufficient to assess the effects of exposure of infants to
maternal marijuana use during breastfeeding. As a result, maternal mari-
juana use while breastfeeding is discouraged.

Breastfeeding mothers should be counseled to reduce or eliminate their use
of marijuana to avoid exposing their infants to this substance and advised of
the possible long-term neurobehavioral effects from continued use.
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urban academic medical center hospital system during
2017 from the approach of an ethnography.

The study population consists of patients of varying
race, age, employment, insurance, and educational status.
Anyone without documentation from both prenatal and
postpartum care visits was excluded, given our interest in
the change in the language used by clinicians before and
after delivery. This work is based on the narrative com-
ponents of the electronic medical record, reviewing all
prenatal, intrapartum, and postpartum notes for individ-
uals who either reported marijuana use or tested positive
for THC on a urinary toxicology screen. Epic software
was used to search records systematically for the terms
“THC” (delta-9-tetrahydrocannabinol) and “marijuana”
and “cannabis” All records with any narrative mentions
were qualitatively reviewed for content, and all quotes
related to the key terms were coded and included in
the thematic analysis. Consistent with state policy, all
pregnant patients were screened with urinary toxicol-
ogy at prenatal care enrollment and upon admission for
delivery. For the THC-exposed pregnancies (n=35), the
entire prenatal record was reviewed and compared to a
subset of patients without THC use until saturation was
achieved. Data was not extracted, but reviewed initially as
it appeared to clinicians in the relevant clinical workflow
of Epic. This work, using traditional qualitative meth-
ods and grounded theory, was performed in the context
of a broader study on language in prenatal records and
thus breastfeeding content in the records of pregnancies
with marijuana exposure was qualitatively compared to
analogous content in demographically matched controls.
We then performed a comprehensive scoping review of
evidence regarding breastfeeding benefits for infants and

Table 2 Demographics
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women, followed by risks of breastmilk exposure to mari-
juana for infants relevant to a US population. PubMed,
EMBASE, and Cochrane searches were performed and
updated through 1/2021 using keywords such as “breast-
feeding,” “marijuana,” “pregnancy, “health benefits,’
“infant abnormalities,” and “maternal wellbeing” Relevant
articles were reviewed, and additional sources were iden-
tified within references. The US health surveillance data,
national policy, and professional society guidelines were
also surveyed and critically reviewed. Finally, the practice
of recommending against or restricting breastfeeding for
women and infants with pregnancy marijuana exposure
was analyzed vis-a-vis principles of beneficence, auton-
omy, and justice.

Results

Review of prenatal records

In our sample of patients (n=150), 35 had documented
THC use during the index pregnancy. THC use was
associated with younger mean age (27.5 £ 5.9 vs. 30 £
6.1) and Black/African American race (80% versus 55%).
Demographics of the sample are included in Table 2. By
comparison to anecdotal content of prenatal records,
which typically include at least some detailed discus-
sion of feeding plans, details regarding breastfeed-
ing counseling were relatively sparse. Each patient’s
intended feeding plan was included in routine preg-
nancy care workflows with rare elaboration. Details on
counseling content were included most often in circum-
stances where the patient was not planning to breastfeed
despite no history of substance use or if the patient had
a history of substance use and was planning to breast-
feed. The most extensive documentation of antepartum

Characteristic Total n=150 Patients with THCuse  Patients
n=35 without THC
use
n=115
Age <18 2(1.3%) 1(2.9%) 1(0.8%)
18-24 38 (25.3%) 12 (34.3%) 26 (22.6%)
25-29 39 (26.0%) 13(37.1%) 6 (22.6%)
30-34 33 (22.0%) 3(8.6%) ( 1%)
>35 38 (25.3%) 6 (17.1%) 2 (27. 8%)
Race Black or African American 92 (61.3%) 28 (80%) (55 7%)
White or Caucasian 35 (28%) 7 (20%) 35(30.4%)
Asian 6 (4.0%) 0 (0%) 6 (5.2%)
Other 11 (7.3%) 1 (2.9%) 0 (8.7%)
Feeding modality at time of discharge  Breast 105 (70%) 17 (48.6%) 88 (76.5%)
after delivery Formula 34 (22.7%) 16 (45.79%) 18 (15.7%)
Both 11(7.3%) 2(5.7%) (7.8%)
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breastfeeding counseling was by nursing at initial prena-
tal visits, and social workers after patients were referred
for a positive toxicology screen. By comparison to those
without THC use, patients with THC use in pregnancy
were more likely to have discrepant feeding plans upon
inpatient admission and hospital discharge, i.e., stated to
admitting physician they were not planning to breastfeed,
but were noted to be breastfeeding during postpartum
care or vice-versa.

Qualitative analysis of content related to THC use and
breastfeeding demonstrated themes of punitive language,
emphasis on medicinal use, and restrictive approaches
ranging from withholding of postpartum lactation sup-
port (e.g., breast pumps) to outright prohibition (e.g.,
“patient caught breastfeeding and instructed to stop.”).
See Table 3 for representative quotes and analysis.

Literature review: weighing the evidence of risks

and benefits

Impact on neonates

The endocannabinoid system is a network of retrograde
neurotransmitters receptors throughout the brain and
peripheral nervous system, implicated in a wide variety
of cognitive and physiological processes, including mood,
memory, appetite, pain-sensation, immunity, and fertility
(Alger 2013). Considering health risks for infants, can-
nabinoids, like many other substances, cross the placenta
(Grant et al. 2018). They are also present in breastmilk
(Baker et al. 2018), with pharmacokinetics suggesting
that an exclusively breastfed infant ingests approximately
2.5% of maternal THC dose (Baker et al. 2018). While
some adverse effects of marijuana use on brain develop-
ment are well-established (Volkow et al. 2014), no data
exists evaluating neurodevelopmental outcomes beyond
1 year for infants exposed to marijuana exclusively
through breastmilk, without exposure in utero (Reece-
Stremtan and Marinelli 2015). For example, in one study
(n=136), infants exposed to cannabis during breastfeed-
ing found an associated decrease in the Bayley index of
infant motor development at 1 year, though another
(n=62) found no difference. In both cases, findings were
confounded by THC use during pregnancy, and overall,
the isolated effect of exposure through breastmilk on
infants is unknown as there is significant overlap within
utero exposure (Astley and Little 1990; Tennes et al.
1985). The demonstrated adverse effects of marijuana on
child and adolescent neurodevelopment, with substantial
impact on learning, memory, recall, IQ, and correspond-
ing observed gray matter changes, raises legitimate con-
cerns for newborn exposure: a period of unsurpassed
neuroplasticity and development (Jacobus and Tap-
ert 2014). Theoretical risks of neonatal THC exposure
through breastmilk must therefore be weighed against
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the increased morbidity and mortality risks of foregoing
breastfeeding for US infants.

A meta-analysis of 23 studies demonstrated that SIDS
(sudden infant death syndrome), a leading cause of US
infant mortality (Ely and Driscoll 2020), was twice as
likely among formula-fed infants (McVea et al. 2000)
corresponding with a 36% risk reduction with breast-
feeding (Policy Statement: breastfeeding and the use of
human milk 2012; Ip et al. 2007). Similarly, necrotizing
enterocolitis (NEC) and sepsis have the highest incidence
among formula-fed preterm infants and are reduced in
NICU infants who receive human milk (McGuire and
Anthony 2003). In a meta-analysis of four randomized
controlled trials, breastfeeding decreased NEC by 58%
(Victora et al. 2016), and in a large cohort of preterm
infants (n=6198), breastfeeding significantly decreased
urosepsis (OR 0.314, 95% CI 0.140-0.707, p < 0.009)
(Levy et al. 2008).

Any breastfeeding was associated with a 64% reduc-
tion of nonspecific gastroenteritis, 23% reduction in otitis
media, and dose-responsive 15-30% reduction in child-
hood obesity (Policy Statement: breastfeeding and the
use of human milk 2012). Breastfeeding also decreases
hospitalization for diarrhea (RR 0.28, 95% CI 0.14-0.54)
(Horta and Victora 2013) and respiratory infections (RR
0.43, 95% CI 0.33-0.55) (Horta and Victora 2013) and has
been associated with modest increases in IQ (Horta et al.
2015). To confer these benefits, the AAP recommends
exclusive breastfeeding for the first 6 months of life fol-
lowed by continued breastfeeding with the introduction
of complementary foods for the first year and beyond,
supported by the World Health Organization and the
Institute of Medicine (Policy Statement: breastfeeding
and the use of human milk 2012).

Forgoing breastfeeding is especially harmful to infants
exposed to substances in utero by increasing the duration
and severity of neonatal abstinence syndrome (Wu and
Carre 2018) and increasing the likelihood of prolonged
birth hospitalization and its downstream harms related
to maternal-infant separation (Stuebe 2009), sensorimo-
tor function, learning, and behavior (Maguire et al. 2016).
Black and other socioeconomically marginalized infants
are also more likely to suffer from virtually all condi-
tions, and breastfeeding is considered protective for and
thus may be differentially harmed by recommendations
against breastfeeding.

Impact on women

Meanwhile, breastfeeding presents even greater morbid-
ity and mortality benefits for US women via reduction of
postpartum blood loss and lower risk of breast, ovarian
cancer or uterine cancer, cardiovascular disease, type 2
diabetes, and rheumatoid arthritis (Policy Statement:
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breastfeeding and the use of human milk 2012). Accord-
ing to the Women’s Health Initiative (#=139,681),
breastfeeding for at least 12 months was associated with
significant reductions in hypertension (OR=0.88), diabe-
tes (OR= 0.88), hyperlipidemia (OR=0.81), and cardio-
vascular disease (OR=0.91) compared with women who
never breastfeed.

This is a clinically significant reduction considering
cardiovascular disease is the leading cause of mortality
for U.S. women (Schwarz et al. 2009). Breast cancer is the
most common cancer affecting US women. Breastfeeding
for >12 months is associated with a 28% decrease in both
breast and ovarian cancer (Policy Statement: breastfeed-
ing and the use of human milk 2012). Furthermore, for
every year of cumulative breastfeeding, the relative risk
of breast cancer is decreased by 4.3% (95% CI 2.9-5.8,
p<0.0001) (Collaborative Group on Hormonal Factors in
Breast Cancer 2002). Lactational amenorrhea prevents
98% of pregnancies in the first 6 months after birth (Lac-
tational Amenorrhea Method n.d.), with an associated
reduction in risks of short interval pregnancies including
low birthweight, preterm birth, precipitous labor, uter-
ine rupture, gestational diabetes, and subsequent obesity
(Hutcheon et al. 2019).

Recommending against breastfeeding must take into
consideration the potential loss of maternal health ben-
efits in addition to lost benefits for infant health and
maternal-infant bonding. Though causality is unclear,
there is a strong inverse association between breastfeed-
ing and postpartum depression (Figueiredo et al. 2013),
and breastfeeding is positively related to neurobiologi-
cal, physical, and social dimensions of maternal-infant
bonding (Liu et al. 2013). Additionally, children who were
not breastfed face a greater risk for internalized behav-
ioral problems, anxiety, and depression (Liu et al. 2013).
Active maternal bonding while feeding is shown to result
in lower rates of these behavioral problems as children
age. Furthermore, DHA, an element of breastmilk, is also
shown to play a role in decreasing the rates of develop-
mental disorders such as ADHD (Stoner 2017).

Clinical context

Our record review demonstrated frequent use of mari-
juana for the management of medical conditions, espe-
cially anxiety and depression (Stoner 2017). This is
substantiated by a large study of a pregnant woman (n
>25,000) that found maternal depression to be the high-
est risk factor for marijuana, alcohol, and tobacco use
during pregnancy (Brown et al. 2019). High levels of
maternal anxiety are associated with increased adverse
outcomes ranging from impaired fetal neurobehavio-
ral development, low birth weight, preterm labor, and
preeclampsia (Dunkel Schetter and Tanner 2012; Kinsella
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and Monk 2009). Chronic stress is shown to decrease
the brain’s production of endocannabinoids. Introduc-
ing cannabis into the system aids in the restoration of
normal endocannabinoid levels and therefore alleviates
symptoms of depression and depression-like behavior.
By contrast, THC and CBD have demonstrated efficacy
in mitigating anxiety, PTSD, and other anxiety-related
disorders (Blessing et al. 2015) which are often especially
acute while caring for a newborn. Likewise, the release of
oxytocin during breastfeeding has a soothing, analgesic
effect on mother and baby (Infant and young child feed-
ing: model chapter for textbooks for medical students
and allied health professionals 2009).

The socio-behavioral costs of not breastfeeding may
also be significant and disproportionately harm low-
income and minority women. Stigmatization (Bresna-
han et al. 2019) and social exclusion (e.g., from Facebook
groups) of formula feeding mothers may exacerbate harm
for those with coinciding mood disorders. Though not
straightforward, the financial ramifications of avoiding
breastfeeding can be significant for individual families
and on societal levels. Loss of WIC benefits at 6 vs 12
months because of formula use may impact the mother,
infant, and other siblings. Costs of care for infants with
more frequent mild and severe infections, in addition to
the lost wages of their mothers and other care provid-
ers may be substantial. Over time, lost lifetime wages for
women affected by cardiovascular disease and cancer
also impact financial wellbeing.

Discussion: empirically informed ethical analysis
The benefits of breastfeeding for infants and women are
well-established. The Academy of Breastfeeding Medi-
cine acknowledges that current evidence is “not strong
enough” to recommend against breastfeeding for women
who use marijuana (Reece-Stremtan and Marinelli 2015),
and therefore, maternal marijuana use is not considered a
categorical contraindication to breastfeeding (Ryan et al.
2018), consistent with CDC, ACOG, and AAP guidance
(Table 1).

Exposure to marijuana during pregnancy confers sig-
nificant potential harm to infants. Studies elucidating
the impact of marijuana exposure through breastmilk
are limited and difficult to interpret. Thus, based on rea-
sonable theoretical harm, national guidelines (Table 1)
encourage breastfeeding and discourage marijuana use.

Misinterpreting policy distorts beneficence

In practice, as seen in the Misinterpreting Policy sec-
tion of Table 3, women who use marijuana may be told
to avoid breastfeeding: a fallacy of assuming the con-
verse holds true. There is no evidence base to discour-
age breastfeeding and doing so outweighs a known harm
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with a theoretical one. The assertion that women who
use marijuana should not breastfeed incorrectly asserts
that the harm to infants from marijuana exposure in
breastmilk outweighs the many known and well-estab-
lished harms of not breastfeeding for both neonates and
mothers.

Discouraging breastfeeding, suggesting that breastfeed-
ing is “not recommended,” or indicating that breastfeed-
ing is contraindicated with marijuana use are examples
of the misinterpretation of these guidelines. Even when
correctly interpreted, the current national guidelines do
not consider the medicinal use of marijuana. Despite
the perception of marijuana use as recreational, the
most common reasons reported for marijuana use dur-
ing pregnancy among patients at a Canadian tertiary
care center were anxiety (33.3%), nausea/vomiting
(22.2%), and sleep (22.2%) (Manning and Drover 2020).
Our review of records similarly demonstrates non-rec-
reational use of marijuana for alleviating nausea, anxi-
ety, depression, headaches, and low appetite as seen in
Table 3. The medicinal use of cannabinoids is increas-
ing and relevant for risk-benefit analysis. Due to the
lack of existing evidence documenting its direct harm,
marijuana is not a contraindication to breastfeeding. If
marijuana is being used to mitigate anxiety or insom-
nia, is restricting its use among breastfeeding women an
appropriate recommendation? The American Academy
of Pediatrics recommends initiation of breastfeeding with
the use of benzodiazepines, another medication used
to treat anxiety, that crosses the placenta, is present in
breastmilk, and has limited evidence to support adverse
effects on infants (Kelly et al. 2012). The AAP similarly
acknowledges the opportunity for limiting risk to infants
by limiting exposure but does not recommend against
benzodiazepine use.

Misinterpretation of the national guidelines is not
in line with beneficence. Furthermore, those infants
exposed to marijuana during pregnancy may be at dis-
proportionately increased risk of outcomes positively
affected by breastfeeding and depriving them of breast-
milk may compound harm. Any barriers to accessing
human milk may be considered harmful in the absence
of evidence that risks of secondary marijuana exposure
exceed known benefits (Policy Statement: breastfeeding
and the use of human milk 2012).

“She’s not allowed:” compromising autonomy

In a recent study evaluating providers’ response to self-
disclosed cannabis use during a prenatal visit, 90 patients
disclosed marijuana use and in 48% of these visits, pro-
viders did not offer counseling or information related to
this disclosure. Among those who received counseling,
Black women were at a 10-fold risk of punitive counseling
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vs. White counterparts (Holland et al. 2016a). Further-
more, when counseling was offered, 70% of the time was
dedicated to punitive ramifications including legal impli-
cations and involvement of CPS (Holland et al. 2016a).
Finally, a series of semi-structured interviews with obste-
tricians demonstrated a lack of familiarity with the risks
of marijuana use in pregnancy and counseling strategies
that were punitive in nature (Holland et al. 2016b). Our
qualitative analysis similarly revealed a lack of counseling
regarding feeding choices for outpatients. Furthermore,
counseling was included most often when a patient was
planning to breastfeed and had a history of substance
use, suggestive of general practices of documenting
patient plans and relevant counseling when they diverge
from clinician standard of care recommendations. A
perception that a patient is “not allowed” to breastfeed
while inpatient further undermines the ability to make an
informed, shared decision.

Critically, immediate postpartum breastfeeding ini-
tiation and education are associated with breastfeed-
ing at discharge from the hospital and continuation at
6 months postpartum (Cohen et al. 2018). Delayed ini-
tiation compromises milk supply and infant receptiv-
ity, prompting professional strong recommendations to
s mothers to breastfeed within the first hour after birth:
the “golden hour” Though patients are theoretically able
to initiate breastfeeding once they leave the hospital, the
first hour and days of life are a singular opportunity to
establish effective lactation. Withholding critical support
during postpartum hospitalization further compromises
autonomy, particularly given concurrent physical, men-
tal, and emotional vulnerability as a captive audience.
The patient with THC use in pregnancy was more likely
to have discrepant feeding plans upon inpatient admis-
sion and hospital discharge. This dissonance was also
suggestive of tension between patients and providers
regarding infant feeding in the setting of in utero mari-
juana exposure. Our prenatal record analysis is consist-
ent with the observed refusal of lactation consultants,
breast pumps, and other essential breastfeeding supplies
to postpartum patients for whom breastfeeding was not
recommended as a result of drug screening results. Fur-
thermore, women and infants are subjected to various
degrees of state-dependent mandatory drug testing and
reporting. In states where screening is performed, fre-
quently coinciding with states where marijuana legaliza-
tion has stalled, the presence of marijuana on mother or
infant screens during delivery admission triggers report-
ing to state Child Protective Services (CPS). In these
states, CPS reflexively performs a hospital evaluation and
home visits for any substance-exposed neonate. Report-
ing requirements are typically insensitive to frequency,
timing, duration, or reason for marijuana use. These
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threatening policies also discourage substance-using
women from seeking medical treatment during their
pregnancies (Stone 2015), intensifying the danger for
both mother and child.

In 18 states, drug use during pregnancy is legally con-
sidered child abuse (How States Handle Drug Use During
Pregnancy n.d.). Awareness of the punitive environment
further threatens patient autonomy, and patients’ con-
cerns about legal consequences were demonstrated in the
qualitative analysis (Table 3). Depending on how these
issues are framed, providers may inadvertently exacer-
bate patient anxiety. Ultimately, free and informed deci-
sions about the risks and benefits of the infant feeding
methods are not possible when one fears that breastfeed-
ing may jeopardize child custody.

Disparities in breastfeeding and criminalization:
exacerbating injustice

Low-income and minority women have lower health-
care literacy, decreased access to care, short interpreg-
nancy intervals, and more unintended pregnancies at
younger ages (Thoma et al. 2019), all factors associated
with marijuana use in pregnancy (Ryan et al. 2018). These
women are at increased risk for preterm birth (Thoma
et al. 2019), infant mortality (Ely and Driscoll 2020),
SIDS (Sudden unexpected infant death and sudden infant
death syndrome n.d.), diabetes (Racial and ethnic dispari-
ties in obstetrics and gynecology 2015), obesity (Breast-
feeding in underserved women: increasing initiation and
continuation of breastfeeding 2013), cardiovascular dis-
ease (Breastfeeding in underserved women: increasing
initiation and continuation of breastfeeding 2013), and
breast cancer (Racial and ethnic disparities in obstet-
rics and gynecology 2015). The national average rate of
breastfeeding initiation is 75%; however, significant dis-
parities exist based on income, age, and ethnicity, with
the lowest rates (30%) seen among young, low-income
Black mothers (Policy Statement: breastfeeding and the
use of human milk 2012). ACOG acknowledges both
the additional barriers that preclude minority women
from breastfeeding as well as the disproportionate harm
and socioeconomic burden they may experience with-
out breastfeeding (Breastfeeding in underserved women:
increasing initiation and continuation of breastfeeding
2013).

Additionally, racial disparities in the criminalization of
substance use in general, including marijuana (A tale of
two countries: racially targeted arrests in the era of mari-
juana reform 2020), highlight the punitive harm of CPS
involvement. Despite comparable usage, Black race was
associated with a 3—-10 times greater likelihood of arrest
for marijuana possession (A tale of two countries: racially
targeted arrests in the era of marijuana reform 2020).
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This practice is upheld within the confines of obstet-
ric care as is evidenced by a nearly 10-fold increase in
reporting of Black women’s substance use during preg-
nancy, though the actual rate of substance use was simi-
lar (Chasnoff et al. 1990).

Finally, disparities in breastfeeding initiation (Breast-
feeding in underserved women: increasing initiation and
continuation of breastfeeding 2013) are attributed to bar-
riers disproportionately experienced by Black women,
including inadequate information from providers and
a lack of lactation support (Cohen et al. 2018), both of
which may be affected by current practices regarding
marijuana and breastfeeding. The underlying disparities
that exist in breastfeeding initiation and marijuana crimi-
nalization may be exacerbated by restrictive interpreta-
tions of national policy.

Conclusion

Current guidelines may prevent vulnerable women and
infants from breastfeeding despite limited evidence
of harms and well-established benefits, contradicting
beneficence, compromising autonomy, and exacerbating
disparities. We provide evidence of common misinter-
pretation of recommendations regarding minimizing or
avoiding marijuana use during breastfeeding as a con-
traindication to breastfeeding when marijuana use is pre-
sent. Though our data are limited to a single setting, our
clinical experience and ongoing qualitative interviews of
birth providers demonstrate a range of practices wherein
restrictive approaches often apply. We find that discour-
aging breastfeeding among women who use marijuana
is likely to present greater risks than benefits to mother-
infant dyads. Though women have a right to make
informed decisions about infant feeding, their autonomy
may be effectively curtailed by withholding essential lac-
tation support immediately postpartum and punitive
threats of child welfare investigation. Finally, a restrictive
interpretation of breastfeeding policy may contribute to
existing racial disparities in breastfeeding initiation and
women and children’s related health outcomes. We advo-
cate for further work to expand the content and nuance
of guidelines, with attention to the risks of punitive, stig-
matizing, and biased contexts with unintended conse-
quences, and the duty to provide support for safe, shared
decision making.
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